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ADTV Jaxx Dovsras, ſiſter to Archibald 
Duke of Douglas, lately deceaſed, was 
born the 17th March 1698; and appears to 
have been poſſeſſed of many ſingular and ex- 
traordinary qualities; her figure and deport- 
ment noble, worthy of that race from which 
ſhe was ſprung ; of ſtrong natural parts im- 
proved by education; of an inſinuating ad- 
dreſs, and engaging manners; profuſe in her 
flattery to a degree of meanneſs; artful and 
expert in diſſimulation; a woman of ſpirit, 
enterpriſe, and determined reſolution, 

Or the laſt ſhe gave a ſignal proof, early in 
life, when, being ſtrongly ſolicited to accept 
of a marriage highly advantageous, and ſuit- 
able to her rank, both in point of quality and 

| fortune 
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fortune, ſhe made an elopement to France, 
diſguiſed in mens cloaths, 

— HeLetn HewiT had been for many years 
an attendant upon Lady Jane; and as ſhe had 
thereby gained over her a very great aſcend- 
ant and confidence, the friends of that Noble 
family did, with reaſon, conſider her as main- 
Iy inſtrumental in many of thoſe impruden- 
cies which Lady Jane fell into: In quarrel- 
ling with the Duke her brother, upon whom 
ſhe had her whole dependence for an annui- 
ty of L. zoo Sterling, which he had ſettled 
upon her after ſhe had ſpent her original pro- 
viſion : In beſtowing herfelf in a very unſuit- 
able marriage, in the latter ſtage of life, 
when, in the nature of things, ſhe could 
have no reaſonable proſpect of iſſue. 
Veo the 4th of Auguſt 1746, Lady Jane, 
then far advanced in the 49th year of her 
age, without the knowledge, privity, or con- 
ſent of any of her friends and relations, was, 
it ſeems, privately married to John Stewart, 
commonly called Colonel John Stewart, after- 
wards Sir John Stewart of Grandtully, aged 
fifty-ſeven and upwards; the aforeſaid Helen 
Hewit being, as the fays, the only perſon Py 
ſent at or privy to the marriage. 


LADY 


CE 

Tavpr Jax could not be inſenſible how un- 
ſuitable a marriage this was in every reſpect, 
and conſequently how offenſive to all her re- 
lations, particularly to the Duke her bro- 
ther, whom ſhe had already highly offended 
by ſome other imprudencies unneceſſary to 
be mentioned. Lady Jane herſelf had no for- 
tune; Colonel Stewart was overwhelmed with 
debts, of deſperate circumſtances, a daring 
adventurer, and of avowed poltical princi- 
ples diametrically oppoſite to thoſe which the 
Duke and all the relations of that family 
were warmly attached to. 

Ix a very few days after the marriage, La- 
dy Jane, accompanied. by her confident Helen 
Hewit, and by two ſervant-maids, Ifabel Wal- 
ker and Effy Caw, ſet out for Harwich ; and 
by the way were joined by Sir John Stew- 
art, who, in the paſſage to Holland, went un- 
der the name of Douglas, as one of Lady 
Jane's domeſtics, He accompanied Lady Jane 
during her reſidence at the Hague, and there- 
after at Utrecht, till April 1747, when they 
ſet out for Aix-la-Chappelle, and continued 
there till the 2 1ſt May 1748. 

DurixG the whole of this period, at lcaſt 
as tar down as the end of February 1748, La- 
dy Jane was not only induſtrious in conceal: 
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' dence to ſome of Lady Jane's moſt intimate 


C2 
ing her marriage, but, upon intelligence that 
the ſame began to tranſpire, and was ſuſpe. 
ed by ſome of her relations and friends in 
Great Britain, ſhe uſed her utmoſt efforts, 
both by letters and otherwiſe, to ſuppreſs that 
rumour; repreſenting it to be an abſolute 
falſchood, the reſult of the blackeſt calumny; 
and ſtrongly reflecting upon the ſuppoſed au- 
thors thereof, | | 

Bur as, notwithſtanding all theſe endea- 
vours, certain familiarities, and ſeeming inde- 
cencies, between Lady Jane and Sir John, 
gave occaſion to reports prejudicial to Lady 
Jane's character, this rendered it neceſlary to 
diſcloſe the ſecret of the marriage in conh- 


acquaintances at Aix-la-Chappelle, particu- 

larly to a Popiſh prieſt, and certain nuns. 
Tris marriage had now ſubſiſted for the 
ſpace of about nineteen months, that is, from 
Auguſt 1746 to March 1748, without any 
appearance of Lady Jane's proving with 
child; an event of which there was little pro- 
bability from the beginning, and which was 
then become ſtill more improbable, eſpecially 
by Lady Jane's having paſled that critical 
period, when nature generally puts an end to 
a lady's hopes of ifſue, 
Bor 


E 


Bor the ſituation of the family of Dou- 
glas was ſuch as gave reaſon to think, that 
an heir-male of Lady Jane's body would 
be moſt acceptable to the Duke, and might 
prove the means of reconciling him to Lady 
Jane, of procuring an augmentation of her 
penſion, and of ſecuring to her the ſucceſſion 
to his eſtate, failing iſſue of the Duke's own 
body, of which there was then no proba- 
bility. 

Tux hopes of diſappointing the real heirs, 
and the proſpects of wealth and happineſs, in 
caſe of Lady Jane's having iſſue, ſeem then to 
have given birth to a moſt daring and bold 
ſcheme, of ſuppoſing children, and thus ſup- 
plying by art that which nature itſelf could 
not produce. | | 

Tx1s reſolution being taken, it became ne- 
ceſſary for Lady Jane to aſſume the outward 
2ppearances of pregnancy, to which Lady 
jane's ſickly and delicate look, diſorders in 


the ſtomach, and fits of ſickneſs, would give 


countenance. 

Tuksk outward appearances were accor— 
dingly firſt aſlumed at a period when Lady 
Jane was fifty years of age, and when, by 
the common rule of computation, ſuppoſing 
the after pretended delivery to have been 
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real, ſhe muſt have been about five months 
advanced in her pregnancy. 

- Fxom this period Lady Jane's conduct be- 
came more reſerved and myſterious. She 
was ſeen to very few; and to thoſe who did 
ſee her, ſhe was conſtantly exhibited under 


the cover and diſguiſe of a large hoop, and 


mantlet; in ſo much that even in her morn- 
ing-dreſs, ſhe would be ſeen by none till ſhe 
was thus arrayed. 

Tux approaching congreſs at Aix-la-Chap- 
pelle, which muſt neceſſarily occaſion a re- 
ſort of foreigners of all nations, particularly 
Britiſh; the ſmallneſs of that town, where La- 
dy Jane could not poſſibly be ſecreted, when 
the farce of a pretended delivery was to be 
acted; and the extreme danger of procuring 


children there, produced a reſolution of quit- 
ting Aix-la-Chappelle, and of repairing to 


ſome other place, where this wicked ſcheme 
might more eaſily be executed. 
Parts was ſoon reſolved upon to be the 
moſt proper ſcene of action ; and there they 
reſolved to go: But as it was improper that 
this ſhould be known to be the port of deſli- 
nation, great induſtry was uſed in publiſhing 


various falſe cauſes for their departure from 


Aix-Ja-Chappelle, and of the places to which 
3 they 


n 


they intended to go; and from a number ot 
letters, it appears, that as well during their 
ſtay at Paris, as after their departure from 
thence, they anxiouſly concealed- from the 
Duke, and others their relations in Britain, 
that they cither were or had been at Paris; 
and had the addreſs to impoſe a belief, that 
the children of which Lady Jane was ſaid to 
have been delivered had been born at Rheims. 

Tux ſet out from Aix-la-Chappelle 2 1ſt 
May 1748, attended by a man- ſervant, whom 
they afterwards dropped, Helen Hewit the 
confident, and the two ſervant-maids; and 
after paſſing many capital towns, ſuch as Liege, 
Sedan, c. they arrived at Rheims upon the 
evening of the 7th of June, where they re- 


mained till the 2d of July, when Lady Jane, 


as then ſuppoſed to be within eight days of her 


delivery, accompanied by Sir John and Helen 
Hewit, ſet out for Paris in the ſtage-coach, 
leaving behind them at Rheims the two ſer- 
vant-maids, on a falſe pretence of want of mo- 
ney to tranſport them to Paris. They arri- 
ved at Paris upon the evening of the 4th of 
July, where Lady Jane is ſaid to have been 
delivered of male-twins upon the roth of ſaid 


month, in the houſe of an unknown Madame 
le Brun, 
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Taz occurrences at Rheims and at Paris, as 
well before as about the time of and after the 
pretended delivery, will, in the pleadings to 
follow on this caſe, fall to be more particular- 
ly ſtated under the different heads and arti- 
cles of proof : At preſent it ſhall ſuffice to ob- 
ſerve, that, in the end of the year 1749, Lady 
Jane and Sir John returned to Britain with 
two boys, faid to be the fruits of Lady Jane's 
delivery at Paris; the defender is one of theſe, 
the other is ſince dead. 

Taz uſe that was made of this production 
Was fuch as might naturally be expected, and 
for which it was obviouſly intended, v:z. by 
attempting to impoſe upon the Duke, and the 
other friends of this noble family, a belief of 
their being Lady Jane's real progeny, to ope- 
rate a reconciliation with the Duke, and ſet- 
tlements in favour of Lady Jane, and theſe her 
ſuppoſed children, Every poſlible effort was 
made to attain theſe ends. But the Duke, 
highly diſobliged at the whole of Lady Jane's 
conduct, as the other friends of that noble 
family were, had reccived ſtrong conviction, 
that the whole was an impoſture, and refuſed 
to ſee either Lady Jane or the children ; which 
laſt he was in uſe to call the pretenders to his 
family and eſtate. 


LADY 


Pore 

Lab Jaxx and Sir John had been early ap- 
priſed of the reports, which aroſe and ſpread 
from the moment of notice given of the pre- 
tended birth. Theſe reports were highly de- 
rogatory to their character and honour, and 


to the intereſt of theſe their ſuppoſed children; 
they were adviſed how eſſential and neceſſary 


it was, that proper meaſures ſhould be taken 
to have the truth of this pretended delivery, 
and of the birth of theſe two children, proper- 
ly atteſted ; and it appears they were fully ſa- 
tisfied of the propriety of this meaſure ; but 
the difficulty of getting ſatisfactory proofs of 
facts which never exiſted, was unſurmount- 
able. 


Hap there been a real delivery and birth, 
there could not have occurred the ſmalleſt 
difficulty in having it properly certified, by af- 
fidavits, declarations, or otherwiſe, when all 
the perſons ſuppoſed privy thereto, ſuch as 


the accouckeur or man-midwite, the land'ady 


and ſervants of the houſe, and others ſaid to 
be preſent at the delivery, and the many nur- 
ſes ſaid to have been employed, were ſo eaſy 
to be come at. But, inſtead of reſorting to 


this obvious, unexceptionable, and infallible 


proof, it appears, that they reſted ſatisfied in 
employing Madame Tewis, their firſt landlady 
at 
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at Aix-la-Chappelle, to ſend them her own 


[ 12 


declaration, and procure declarations from o- 
thers, with reſpect to the appearances of Lady 
Jane's pregnancy or gro/cfe while at Aix-la- 
Chappelle. | 

IT is impoſlible to doubt, that they would 
have applied for and obtained the like decla- 
rations' from the accoucheur and others, at 


Paris, had there been any reality or truth in 


the matter; and it appears, that Sir John and 
Lady Jane were not ſo inattentive, (after be- 
ing thus put on their guard), as not to per- 
ccive how eſſential this piece of evidence 
would be: But as this could not in reality be 
had, Sir John, in order to ſupply that defect, 
forged and fabricated, or cauſed to be for- 
ged and fabricated, four letters, of difler- 
ent dates, as from Pier, Ia Marr, the pretend: 
ed accoucheur, atteſting the truth of Lady 
Jane's delivery of the two male children, time 
and place condeſcended on, with various other 
particulars relating thereto; which letters 
were recovered out of Lady Jane's cabinet. 

Tnus matters ſtood, when, upon the Duke 
of Douglas's death of a lingering ſickneſs, 
without iſſuc, on the 21ſt july 1761, three 
competitors appeared, all in fetitaric, claiming 
the preferable right of ſucceſſion to the Duke's 
real eſtatc. 


Firſt D 


. 


Firſt, The Duke of Hamilton, the undoubt- 
ed heir-male of the family of Douglas, and 
heir of all the honours (except the Dukedom, 
which is extinct); who, by virtue of various 
ſettlements in favour of heirs-male made by 
the Duke's anceſtors; and by virtue of ſome 
later deeds of ſettlement executed by the Duke 
himſclf, claimed the whole land-eſtate, except- 
ing thoſe parts that had been purchaſed by the 
Duke himſelf. . 

2dly, The Earl of Selkirk, who claimed the 
gtates of Angus and Dudhope, as heir of pro- 
viſion under certain other deeds of ſettlement 
executed by James Marquis of Douglas, father 
of the late Duke, 


2dly, The defender, aſſuming the name of 
Archibald Stewart alias Douglas, pretending to 
be the ſon of Lady Jane Douglas, the Duke's 
ſiſter, by her marriage with Sir John Stewart; 
who, under the character of heir-general and 
of line, claimed the whole land- eſtate; ground- 
ing his claim upon certain other deeds of ſet- 
tlement executed by James Marquis of Dou- 
glas, upon the late Duke's articles of marriage 
in 1759, and upon a ſettlement made by the 
Duke 11th July 1761, only ten days before 
his death, when his faculties were totally over- 
come by his long diſeaſe, 
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TRE characters under which the two com- 
petitors firſt above mentioned claimed, were 
clear and undiſputed ; and the queſtion with 
regard to them turned upon the import and 
effect of thoſe ſettlements under which they 
ſeverally claimed. 
Bor, in order to found the claim of the o- 
ther competitor, the ſuppoſed Archibald Stew- 
art, it was neceſſarily incumbent on him to 
bring legal and ſufficient proof, before an in- 
queſt, in the regular form of ſervice on 1 
brieve of mortanceſtry, that he was the iſſue 
of the marriage between Sir John Stewart and 
Lady Jane Douglas. | 

Tux parties intereſted to oppoſe this ſervice 
vere ignorant of the circumſtances relative to 
Archibald Stewart's birth. They had heard 
the common fame of the impoſture ; but as 


during the lifetime of the Duke of Douglas, 


they had neither title nor intereſt to inveſti- 
gate the ſame, all they could do was to attend 
to and watch the evidence produced for Ar- 
chibald Stewart upon the ſervice; and 45 
there was no oppoſition made to the ſervice, 
nor any contradictory proof offered, he was 
found, upon the prima facie evidence, ncareſt 


and lawful heir of tailzie and proviſion in ge- 
ne 


* — A 


1 
neral of the Duke of Douglas, his uncle, in 
virtue of his deathbed- ſettlement. 

In conſequence of this ſervice, and of the 
ſubſequent title-deeds founded upon it, before 
it was poſſible to make any inveſtigation of 
the facts ſet forth at the time of the ſervice, 
he got into poſſeſſion of the eſtate, and conti- 
nues ſtill to poſleſs the ſame; though the pur- 
ſuers are very confident, that from the proof 
now adduced it is clear and evident, that the 
whole is an abſolute fiction, and the defender 
a ſuppoſititious child. 


Tux doubts ariſing upon the proof addu- 
ced in the ſervice, when more attentively exa- 


mined ;— the character and conduct of Sir 


John Stewart and Lady Jane, and of Helen 


Hewit, their confident ;—the many ſuſpicious 
circumſtances attending the pretended deli- 
very at Paris: the doubts almoſt generally 
entertained with regard to the defender s 
birth, made it the duty of the tutors of the 
Duke of Hamilton to inveſtigate this matter 
to the bottom, in order to diſcover whether 
it was an impoſture or not. As they could 
have no other motive for their inquiry but 
duty to their pupil, they had no other object 
in it but the diſcovery ot truth. 
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In this view they requeſted one of their 
own number, Mr Andrew Stuart, to go to 


\ 


Paris, there to make inquiry, by all fair means, 
whether the delivery was real or fictitious. 


Tux diſcoveries made upon this inquiry ſa- 
tisſied the purſuers, that the whole of this 
pretended delivery, as aſcertained by the evi. 
dence in the ſervice, was an abſolute fiction; 
that there never had exiſted any ſuch perſon 
in Paris as this Pier la Marr, the pretended 
accoucheur ; that the four letters produced, 
and referred to in the ſervice, were falſe, fa- 


bricated, and forged; that there was no ſuch 


houſe in that part of the town where Lady 
Jane was ſaid to have been delivered, as that 


of Le Brun; that at the time of the pretended 
delivery, ſhe was actually reſiding in another 
houſe at Paris; and that the two infants had 
been picked up at Paris at different times, the 
one in July 1748, the other in November 
1749. 

Tuovcn theſe diſcoveries were not made 
all at one and the ſame time, but came out 
by degrees, enough was diſcovered, in the 
year 1762, to give conviction of the impo- 
ſture, and to make it the indiſpenſable duty 


of the tutors of the Duke of Hamilton, and 
| Lord 


C20 [1 


Lord Douglas Hamilton, to bring the defend- 
er's pretended legitimacy to a fair trial, 
THakEE ſeparate actions of reduction were 
thereupon commenced ; one at the inſtance of 
the Duke of Hamilton ; another at the in- 
ſtance of Lord Douglas Hamilton, claim- 
ing under the Duke of Douglas's fettlement 
11th July 1761; and a third at the inſtance of 
Sir Hew Dalrymple, one of the heirs of line 
of the late Duke, ſuppoſing the defender Ar- 


chibald Stewart to be out of the way: All 


which procefles were thereafter conjoined. 

IT is unneceſſary, upon this occaſion, mi- 
nutely to ſtate the various proceedings that 
were taken before the act and commiſſion 
went out. It is ſufficient to obſerve, That 
the purſuers title to maintain the action was 
objected to, but ſuſtained : That upon the 
purſuers application, Sir John Stewart, one 
of the principal actors, if any wrong was here 
committed, underwent a judicial examina- 
tion: That upon the purſuers application for 
a ſecond examination, upon ſome new and 
important intelligence received, Sir John was 
again examined ; but, at the defender's ye- 
queſt, was put upon oath: That as both theſe 
examinations had been taken to lie in retentis 
till further orders, the purſuers moved your 

$4; C Lordſhips, 
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Lordſhips, that the ſeals ſhould be taken off 
Sir John's declaration, and the ſame made part 
of the ſtate. But this was ſtrenuoufly oppo- 


ſed by the defender, and matters carried ſo far, 


that after it had been allowed by your Lord- 
ſhips, an appeal was taken; but which, upon 


better advice from their counſel at London, 


was aiterwards withdrawn: That the purſu- 


ers exhibited acondeſcendence of facts, where- 


of they demanded a proof, conſiſting of no 
leſs than ſixty- one articles; and to which a 
ſuppletory condeſcendence was added, reſpect- 
ing the enlevement of Mignon's child, who 
proves to be the defender in this cauſe, as 
they had formerly condeſcended upon the en- 


levement of the other boy, the ſuppoſed Sholto, 
but truly the child of Sanry : The reſult of all 


which, and of the various diſputes thereupon 
maintained, was, that the act and commiſſion, 
under certain conditions, partly preſcribed by 


your Lordihips, partly by the houſe of Lords 


upon the firſt appeal, was allowed to go out 


in conſequence of which, ſuch a multitude of 


witneſſes have been examined, and ſuch a 


number of pieces of other evidence produced. 
as has ſeldom occurred in any caſe. 


Tix next ſtep which, in the regular court 


« 


of judicial procecdings, fell to have been ta- 
| ken, 


39 3þ 


ken, was 2 hearing in preſence upon the 
whole cauſe; but the immenſity of proof, and 
the variety of matter therein contained, ſug- 
geſted to your Lordſhips, that, previous to 
the hearing, caſes ſhould be exhibited, in 
which the various points, heads of argument, 
and authorities, which either party meant to 
inſiſt upon, ſhould be ſtated as ſuccinctly as 
the nature of the caſe would permit. This 
was accordingly ordered; and in obedience 
thereto, this caſe is humbly offered on the 


part of the purſuers, 
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Taz form eſtabliſhed by the law of Scot- 
Jand requires, that in every caſe where a per- 
fon claims, in right of blood, the ſucceſſion 
to the land-eſtate of his father, or other more 
remote relation, the fact of his being the 
Jawful and neareſt heir of that perſon mult be 
proved by the claimant, and aſcertained by a 
jury of fifteen men, who are to take cogni- 
ſance of the fact, and upon evidence kad be- 
fore them, are to return their verdict upon 
oath. The onus proband, therefore, certainly 
lies upon the claimant in the firſt inſtance, 


Ir, at the time of the ſervice, a nearer heir 
than 
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than he who claims to be ſerved, appear, and 
makes himſelf known to the jury; or if, 
from the evidence preſented by the chritant 
himſelf, or from that thrown into the ſcale 
by his opponents, it appears to the jury, that 
the claimant is not what he pretends to be: 
for example, if it appears, that the pedigree 
ſet forth in the claim is falſe, or that the 
claimant is not the eareſt heir, or that he 
is not the /awful heir, or ue of the per- 
ſons with whom he has connected his pe- 
digree; which may happen, either by his be- 
ing a baſtard, or by his being a ſuppoſiti- 
tious child, inſtead of their lawful iſſue: 
In all theſe caſes, it is ſo much the duty of 
the jury to refuſe to ſerve, or, in other 
words, to reject the claim, that it would be 
a breach of their oath, and of the truſt 
repoſed in them, if, contrary to their own 
perſuaſion, they were to give a verdict in fa- 
vour of a perſon in the circumſtances above 
deſcribed. 
LEsT a jury ſhould be miſled by falſe e- 
vidence, artificially contrived, or ſhould, 
through ignorance or partiality, return an 
improper verdict in favour of claimants, the 
law has provided a further remedy, by al- 
lowing thoſe who apprehend themſelves ag- 
grieved 


FT ww 7 


grieved by ſuch verdicts to bring che matter 
before the ſupreme court of the country, the 
court of ſeſſion, by an action or proceſs of 
reduction of the ſervice; in which action 
the court of ſeſſion, upon examining the evi- 
dence laid before the jury, are to judge whe- 
cher the verdict be right or wrong, and ſo 
to approve or reduce it. But the court is 
not tied down to judge merely upon the 
proof produced to the jury; for it often 
happens, that in the courſe of the action of 
reduction, the court allows a further proof to 
both parties, which introduces a great deal 
of new matter. 

Is theſe caſes the object of the delibe- 
ration of the court is not merely, Whether 
the jury did right in ſerving upon the evi- 
dence originally produced to them ? but, 
Whether, upon the complex view of the 
whole evidence before the court itſelf, there 
be ſufficient reaſon for admitting or rejecting 
the pretenſions of the original claimant in 
the ſervice? Whence it may often happen, 
that although the jury did no wrong in gi- 
ving their verdict in favour of the claimant 
according to the ſtate of the evidence origi- 
nally laid before them; yet ſuch verdict will, 
upon the additional evidence produced in 
the courſe of the reduction, be ſet aſide. 
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Le 
Ix this laſt caſe, the court conſiders what 
verdict ought to have been pronounced by 
the jury, if the whole of the evidence had 
been laid before them, or what judgment 
ſuch evidence is intitled to receive from the 
court. It may alſo happen, that the evidence 
laid before a jury was ſo inſufficient, that 
the jury did wrong in giving verdict in fa- 
your, of the claimant upon ſuch evidence; 
and yet, that, upon a further proof brought 
by the claimant in the. courſe of the reduc- 
tion, he ſhews a good title to be ſerved. 

Wuxx the court of ſeſſion in ſuch caſe 
gives judgment in favour of the claimant, it 
cannot be ſaid that the court approves of 
what the jury did in ſerving. the claimant 
heir upon faulty or inſufficient evidence; but 
that the court has either conſidered itſelf as 4 
jury judging of the fact upon the whole evi- 
dence brought, or has conſidered what would 
have been the duty of the jury, if the ſame 
evidence had been preſented to them in the 
ſervice, which was afterwards preſented to 
the court in the reduction; and therefore, as 
in place of remitting it back to the jury, to 
conſider of this new evidence, the court it- 
ſelf pronounces judgment upon it; in ſo far 
the court exerciſes the functions of a jury. 


IT 


e 

Ir follows from this view of the matter, 
that it is not only incumbent on the claimant; 
in a ſervice, to make out his title upon ſatis- 
factory evidence to the jury; but the like 
anus probandi continues ſtill to be incumbent 
on him while the matter is in dependence be- 
fore the court of ſeſſion by the reduction. 

Tux general nature of ſervices and of re- 
ductions, thus explained, is ſufficient to eſta- 
bliſh the rule which has been here laid down. 
But, in the preſent caſe, there is a further 
circumſtance which puts this rule beyond a 
doubt. The ſervice of the defender not on- 
ly proceeded without any oppolition from 
the Duke of Hamilton, on whoſe part no 
contradictory proof was then led, but there 
was NO appearance made at the fervice either 
for Lord Douglas Hamilton or Sir Hew Dal- 
rymple, or the other heirs of line; ſo that, 
guaad all theſe, the ſervice was truly no more 
than a decreet in abſence ; and by the law 
of Scotland, eſtabliſhed on the ſoundeſt prin- 
ciples, a decreet in abſence is of courſe ſet a- 
ſide, when any perſon having intereſt calls it 
in queſtion ; and the matters in diſpute are 
then brought into the ituation of being 
tried upon the whole merits of the caſe, as 
if no decree or verdict had palicd, 
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Tus duty of a claimant to give proofs of 
the facts eſſential to his obtaining what is 
claimed by him, ariſes not only from the 
rules and forms preſcribed by the law of Scot- 
land, but from the general rule of law appli- 
cable to caſes of this nature. It is eftabliſh- 
ed by Papinian, in J. 1. Pandect. de probat. et 
præſumpt. in theſe words: 2uoties quareretur 
genus vel gentem quis haberet, necne, eum probare 
oportet. And Paulus, in J. 2. ejuſd. D. tit. adds, 
for illuſtration of that principle, Ei incumbit 
probatio qui dicit, non qui negat. It is the de- 
fender-who, in this caſe, avers and maintains 
Lady Jane's delivery and his birth; the eſta- 
bliſhment of theſe facts is eſſential to found 
his claim to the Duke of Douglas's ſucceſ- 
ſion; and, conſequently, the onus probandi of 
theſe facts, while they remain diſputed, is ne- 
ceſſarily incumbent on him. 
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Tn next point to be confidered, is, What 
kind of evidence is neceſſary for a claimant 
to lay before a jury or the court of ſeſſion, 
for obtaining from them a verdict or judg- 
ment in his favour. 


ONE 
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Oxz general maxim muſt certainly take 
place, That the evidence to be produced in 
ſupport of the claim, muſt be ſuch as is ſuffi- 
cient to perſuade the minds of reaſonable 
and impartial men, that the fact claimed to 
be aſcertained by the verdict upon oatu is a 
true fact. | 

In ſome caſes, the teſtimony of two or 
more credible witneſſes, deponing to the pro- 
pinquity of the claimant, or to the notortety of 
his being habite and repute to ſtand in the 
degree of relation ſet forth in his claim, s 
ſufficient to perſuade and authoriſe a jurr 
give a verdict in the claimant's favour. ' 
particularly takes place in caſes where tic 
claimant has been born at home, in the na- 
tive country of his parents, where the fact 
of his being the lawful iſſue of ſuch and ſuch 
parents, having been known to a variety of 
relations, neighbours, and others, that know- 
ledge had difluſed itſelf in a natural unaffect- 
ed manner, has grown up with the child, 
and produced a habite and repute or noto- 
riety in favour of that child's filiation, free 
from ſuſpicion, and free from any contra- 
tradictory habite and repute, 

Bur there are caſes, where ſtronger and 


more direct proofs are requiſite, and where 
D the 
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the depoſitions of two or more witneſſes 


aſcertaining a certain degree of habite and 


repute, or common fame, can by no means, 
by themſelves, be ſuſſicient for perſuading or 


authoriſing a jury to ſerve. 

IF, for inſtance, the claimant was not born 
in the country where the fact is to be judged 
of, nor in the native country of his parents, 
but unneceſlarily in a foreign country, remo- 
tis arbitris; it the fact in queſtion was, from 
the age of the mother, and other circum- 
ſtances, improbable, or contrary to the ordi- 
nary courte of nature ; if the conduct of the 
parents abont the time of the ſuppoſed deli- 
very, and during the times immediately pre- 
ceding and ſubſequent to it, had been myſte- 
rious; if there was a cloud over the firſt 
period of that child's exiſtence, and no rela- 
tion of the family, nor any diſintereſted wit- 
nefles found capable of giving any accouni 
of what paſſed about that critical period; it, 
beſide theſe circumſtances of ſuſpicion, it was 
known to the jury, or proved to them upon 
the ſervice, that ſuſpicions and reports of 
impoſture with regard to the birth in que- 
ſtion, had prevailed from the earlieſt period 
of its being announced to the world, where- 
by a habite and repute againſt the filiation 

had. 


L 2 
had grown up, as well as à habite and re- 
pute in favour of it; it it ſhohld alſo appear, 
that the ſuppoſed parents of that child had 
been early and often made acquainted with 
theſe unfavourable circumſtances, and had 
taken no meaſures to remove them, but ſuch 
as tended rather to increaſe than diminiſh 
the opinion entertained of them; in ſuch a 
caſe it cannot be denied, that the jury, in 
duty to themſelves, and to the truſt repoſed 
in them, ought not to reſt ſatisfied with the 
depoſitions of two or more witneſſes ſwear- 
ing to the qua habite and repute in favour 
of the claimant's filiation ; but that, before 


giving their verdict, they ought to require 


more direct evidence for eſtabliſhing the fact 
in queſtion; and that unleſs ſuch proofs were 
given as appeared ſufficient to incline them 
to believe it to be a true fact, they ought to 
reject the claim. 

Tnk habite and repute in ſuch a caſe muſt 
take its riſe merely from the aſſertions of 
the huſband and wife, whoſe intereſt it is to 
make ſuch aſſertions in the caſe of a fraud, 
as much as in the caſe of a true ſtory; the 
effect of ſuch babite and repute therefore can 
be no greater than that of the acknowledge- 
ment of the parents, 
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Muck has been ſaid during the courſe of 
this cauſe concerning the great weight due 
to the acknowledgements of father and mo- 
ther. | | 

Tux defender's counſel have gone ſo far 
as to aſſert in their introduction, p. 7. preſix- 
ed to their ſummary of the proof, That in 
all ages, and in all countries, it has been held 
as a ſufficient proof of any perſon's ſtate, 
„that he has been acknowledged and treat- 
« ed by his reputed father and mother as 
„ their child; and that in fome countries 
« the entry of a perſon's name in the baptiſ- 
mal records, as the child of certain parents 
« therein mentioned, 1s irrefragable evidence 
of the fact, againſt which no contrary proof 
« will be allowed.” 

GREAT pains has been taken to propagate 
this doctrine, and to ſpread an alarm, as it 
birthrights, the ſecurity of families, and peace 
of ſociety, were to be unhinged, by main- 
taining, that the acknowledgements of the 
repnted parents do not make a ſufficient 


proof. But the purſuers are very confident, 
that 
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that they will be able to ſhew, that the doc- 
trine thus aſſerted and contended for on the 
part of the defender, 1s entirely erroneous, 
and miſapplied to queſtions of /uppeſetio partus. 

Tur will venture humbly to aſſert on 
their part, from the authority of the moſt 
celebrated authors on the law in various coun- 
tries, as well as from the nature of the thing 
in itſelf, that where the queſtion is, Whether 
the child be the real or ſuppoſed child of his 
reputed parents? in no age, and in no coun- 
try, has it ever been held as a ſufficient proof 
of a perſon's Rate or ſiliation, that he had 
been acknowledged and treated by his rew 
puted father and mother as their child. 
Tux purſuers hope further to be able to 
ſhow, that the intereſts of ſociety, and the 
{ſecurity of families, require the eſtabliſhment 
of a doctrine directly oppoſite to that which 
has been contended for on the part of the 
defender. 

Two caſes, which at firſt ſtght bear ſome 
reſemblance, but which are in themſelves 
eſſentially different, have been frequently 
blended together. 

THz one 1s, the caſe of a child born du- 
ring a marriage, where there is no doubt of 
the child's being born of the wife; but the 
queſtion 


E 
queſtion is concerning the legitimacy of that 
child, viz, Whether he is the child of a dif. 
ferent perſon from the huſband ? 
Taz other caſe is, where a child appears 
during the marriage, is acknowledged by the 
huſband and wife to be their child, and the 
queſtion ariſes, Whether that child was real. 
ly born by the wife, or is ſuppoſititious ? 
I the firſt caſe, the laws of moſt countries, 
for the quiet of families and the good of ſo- 
ciety, have eſtabliſhed it as a rule, or at leaſt 
as the ſtrongeſt legal preſumption, that the 
child is the lawful iſſue of the marriage: Pa- 
« ter eſt quem juſtæ nuptiæ demonſtrant :” 
And this preſumption is ſo ſtrong, that, 
if the child was born during the marriage, 
and aſcribed to the huſband from the mo- 
ment of its birth, it is incumbent on the per- 
fon who attacks the legitimacy of the child, 
to prove the phyſical impoſlibility of that 
child's being procreated by the huſband; ſuch 
as by proving the huſband's impotency, or 
his abſence from his wife during ſuch a ſpace 
of time, as in the courſe of nature rendered 
it impoſſible for him to be the father of that 
child, 
HRE the whole onus proband: lies upon 
thoſe who attack the child's legitimacy ; and 
N 


1 

in a queſtion of this nature, the acknow- 
ledgements of the huſband and wife in favour 
of the child, owning him to be their child, 
whatever violent ſuſpicions there may be a- 
gainſt the fact, will be allowed to have very 
great weight to aſcertain the child's ſtate, and 
bar any other perſon from attacking his le- 
gitimacy. 

Bur in trials upon caſes of ſuppoſitio partus, 
where the queſtion is not, Who was the fa- 
ther of the child? but, Whether the wife 
brought forth any child at all? the rules of 
evidence are totally different, and muſt be ſo 
from the nature of the thing. 

Ix caſes of this nature, the acknowledge- 
ment of parents, or, to ſpeak more properly, 
of huſband and wife, can be of little or no 
avail. Such acknowledgement is no other 
than a continuation or neceſſary conſequence 
of the crime. The fraud would be ridicu- 
lous, and defeat itſelf, if ſuch acknowledge- 
ments were wanting. 

If therefore the doctrine contended for on 
the part of the defender were juſt, viz. « That 
in all ages, and in all countries, it has been 
* held as a ſufficient proof of any perſon's 
* ſtate, that he has been acknowledged and 


* treated by his reputed father and mother 
«6 18S 
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« as their child,” it would amount to the 
ſtrongeſt legal ſanction of the crime of ſup. 
poling children. Every perſon guilty of that 
crime would be aſſured of impunity ; the 
crime itſelf would become its own protec- 
tion; for the acknowledgement of the ſup- 
poſed child, which makes one part of the eſ- 
ſence of the crime, would, according to this 
doctrine, aſſure the ſucceſs of the fraud, and 
operate to the guilty perſons their relief from 
all attacks, to which their offence might o- 
therwiſe expoſe them. 

Tax law has not been ſo abſurd, as to e- 
ſtabliſh propoſitions ſo contradictory to rea- 
fon. The purſuers ſhall only here mention 
a few authorities on this head, which tend at 
the ſame time to refute the doctrine contend- 
ed for on the part of the defender, and to e- 

ſtabliſh that which has been laid down on 
the part of the purſuers. 

NED profeſſio neque adſeveratio nun- 
« cupantium filios qui non ſunt, veritati præ- 
judicat; et quæ ut hlvs teſtamento relin- 
« quuntur, juxta ea quæ a principibus ſtatuta 
« ſunt, non deberi, certi juris eſt” J. 5. C. de 
teſtamentis, The. word prafeſſio, in this law, 
is explained by commentators to mean, pro- 
feffio ad tabulas cenſuales, 
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Faxwninactvs, quæſt. 150. num. 246. makes 
uſe of theſe words: *Præſumptiones ſuppo- 
« fiti partus non tolluntur ex eo quod ſup- 
poſitu filius fuerit a parentibus tractatus 
« pro filio; talis enim tractatus dicitur ſig- 
« mentum ad augendam fidem quod natus fi- 
« hus eſſet vere filius; et ubi agitur principa- 
« liter de partu ſuppoſito, ſive etiam in con- 
« ſequentiam, tractatus filiationis nihil ope- 
« ratur.” 

Tuk fame maxim has been laid down as 
certain by Ægidius Boſlius, a celebrated law- 
yer and judge in the ſenate at Milan, who 
has illuſtrated at great length a cafe of /up- 
Pofitio partus Temarkably fimilar to the pre- 
ſent. His words are:“ Ubi agitur principali- 
ter de filiatione, non operatur tracatus ;” 
Boſſ. tit. De partu ſuppoſito, num. 11. 

Tux ſame author gives a very ſolid reaſon 
why the general acknowledgements of the 
reputed father and mother ought to have no 


effect in caſes of this nature, © Quia ad au- 
« gendam fidem figmento, quod eſſet filius, 


« fic erat faciendum, et aliter ſimulatio fuiſſet 


« admodum inſipide tecta, et nihil aliud eſſet 
* dicendum quam quod crederetur ſuſpectis 
de fraude et dolo. 
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MascarDUs, concluſ. 791. No 2. „ Filiatig 


« itaque, ut propius ad concluſionem acceda- 
mus, quandoque probatur per nominatio« 


nem parentum; verum quoniam ut pluri- 


mum per ſolam nominationem non proba- 
tur, 1dcirco nos negantem conſtituimus 


concluſionem, dicimuſque filiationem ex ſo- 
la nominatione non probari.“ 

Tux quotation of more law-books to prove 
this propoſition, would be vain: But the pur- 
ſuers quote, under the fifth head, many deci- 
ſions of the ſupreme courts of different coun- 
tries, juſtly finding children to be ſuppoſititi- 
ous, notwithſtanding the acknowledgements 
of the pretended parents, and records of bap- 
tiſms, formed on their bare aſſertions. Theſe 
prove, beyond all contradiction, the error and 
abſurdity of the doctrine maintained by the 
defender on this head, 
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Tux crime of /uppoſitio partus has been, by all 
the writers on the law, claſſed under the head 
of falſehood and forgery, and conſidered as 
the moſt dangerous ſpecies of thoſe crimes: 
And all the writers have concurred in laying 
it down as a maxim, That this crime is to be 
| proved 
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proved by circumſtances, conjectures, and preſump- 
tions, ſo as that the evidence, which prepon- 
derates in the mind of the judge, for incli- 
ning him to believe or diſbelieve that the per- 
ſons accuſed have been guilty of the fraud im- 
puted to them, muſt neceſſarily carry along 
with it his deciſion of the fact. 

ALTHOUGH the records of this country 
produce few examples of trials of /uppoſetio 
partus, 1t appears abundantly evident, both 
from the law-books, and from the caſes which 
have been collected, that this crime was well 
known, and has been practiſed, in Italy, 
France, Spain, and Germany. 

SEveRAL authors on the Roman law, and 
on the municipal laws of other countries, 
have treated of this ſubject, and of the rules 
of evidence that are to be made uſe of in it. 

MascarDus, de probationibus, conclul. 1153. 
No 3. ſays, «In his enim ſimulatis actibus et 
* fraudulentis qui occulte patrari ſolent, re- 
« motis arbitris, ut , ſuppoſutio partus, ſatis eſt 
* probatio per præſumptiones et conjecturas;” 
where he alſo quotes Bartolus, and other 

writers in ſupport of his doctrine. 
Far1naclvus, quæſ. 150. num. 245. thus 
writes: Cum partus ſuppoſitus fit difficilis 
„ probationis, 
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probationis, ideo probatur præſumptionibus 
get conjecturis.” 

CaRA NZA, a Spaniſh lawyer, of great au- 
thority, who treats this matter fully in his 
book de partu, cap. 5. No 51, ſays, « Decimum 
* denique ſpeciale eſt in partu ſuppolito, quod 
. © conjecturis et præſumptionibus probatur.” 
And he expatiates on this doctrine in the 
ſubſequent ſections, 

Tux reſult of all theſe concurring autho- 
rities, and of many others to the ſame pur- 
poſe which might be quoted, is, That in the 
trial of dark and ſecret crimes, of difficult in- 
veſtigation and dangerous conſequences to hu- 
man ſociety, and more particularly in the 
crimen falſi de partu ſuppoſito, every mean of 
proof that the nature of the caſe will admit 
of ought to be received. The conſtitution 
of the Emperor Conſtantine, J. 22. Cod. ad leg. 
Cornel. is remarkable and decifive : * Ubi fal- 
« {1 examen inciderit, tunc acerrima fiat inda- 
« wo, argumentis, teſtibus, ſcripturarum colla- 
« tione, aliiſque veſtigiis veritatis ; nec accuſa- 
« tori tantum quæſtio incumbat, nec proba- 
« tionis ei tota neceſſitas indicatur.” And the 
general rule agreed upon by all lawyers is, 
That as poſitive and direct evidence is ſcarce 
to be expected in caſes of that nature, it may 


be 
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be proved indirectly, argumentis, præſumptioni- 
bus, confecturis, et aliis indiciis veritatis; the im- 
port and effect of all which, as ſufficient or in- 
ſafficient facere fidem ſudici, belongs to the 
judge maturely to weigh, retaining in view 
that maxim of the law, Sicut que nom proſunt 
fingula, multa juvant ; ita, e contra, que non no- 
cent ſingula, multa nacent : Where a chain of cir- 
cumſtances and preſumptions concur, they 
mutually ſtrengthen and ſupport one another, 
and ſupra tota materia furniſh infallible and ir- 
eſiſtible evidence, which is all that can be re- 
quired in any caſe. 


ir 


Taz caſe of Lady Kinnaird, who, in the 
month of September 1747, pretended to be 
delivered of male- twins, but which impoſture 
was happily detected before it had time to ga- 
ther ſtrength, is perhaps the only ſimilar caſe 
to be found in the records of this part of the 
united kingdom. But precedents and exam- 
ples from the courts of other countries, where 
ſimilar caſes have been more frequent, and 
where the trials and judgments have proceed- 
ed upon the principles above laid down and 


eſtabliſhed, will, it is hoped, meet with due 
regard ; 
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regard; and in that view the purſuers refer to 
theſe following, of which abſtracts may be 
given in, if the court deſires it. 


1. The caſe of Count Ruſca, determined by 
the ſenate of Milan in the beginning of the 


16th century, remarkably ſimilar in its circum. 
ſtances to the preſent; and which therefore 
deſerves particular attention. It is to be found 
in Boſſius, tit. De partu ſuppoſito, p. 260. &c, 
2. Tux caſe of St Vidal, ſtated by Henrys, 
tom. 2. lib. 6. quæſt. 2 1. as decided in France, 
anno 1612, after the ſuppoſititious child had 
enjoyed the eſtate for twenty years. 

3. Tux caſe of Pitard, decided by the par- 
liament of Paris 5th June 1636, alſo ſtated by 
Henrys, tom. 2. lib. 6. queſt. 19, 

4. Tux caſe of the Ducheſs of Rohan, which 
was alſo decided before the parliament of 
Paris. : 

5. Tux caſe mentioned by Soefve, vol. 2. 
cent. 3. cap. 53. as decided by the parliament 
of Paris 28th March 1665. 

6. Taz caſe of Bourdaloue, decided by the 
parliament of Provence 28th June 1672. This 
related to a child baptized under the name of 
the ſuppoſed parents 7th November 1671; and 
in which there was this particularity, that the 
mother named before the judge the midwife 
| Who 
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who had delivered her, and four perſons: as 
preſent at the birth, who all of them main- 
tained, © Qu'elles avoient vu ſortir Penfant 


”" 


du corps de la Dame de Bourdaloue. 
this caſe the proof of the guilt came out ſo 
ſtrong, that the mother and the principal ac- 
complice were ſentenced to death, one of the 
witneſſes to be ſent to the galleys, and the o- 
thers baniſhed out of the province. 

7. Taz caſe of Piquet and his wife, deci- 
ded by the parliament of Paris on 11th March 
1730; where the proof of the impoſture was 
found complete, though there were no traces 
whence the child was procured ; and the arret 
bears this ſpeciality, That the child ſhould be 
carried to the foundling-hoſpital till its real 
mother ſhould be diſcovered. 

8. Tas caſe of La Marck, mentioned by 
Huber as decided in Frieſland 1682; Huber 
Prælect. ad tit. F. De agnoſcend. et alend. 

9. THE caſe mentioned by Caranza, cap. 5. 
De part. ſupp. F 1. No. 46. 

10. ThE caſe of Chetwynd, heard before Lord 
Chancellor Hardwicke in February 1754, when 
his Lordſhip directed ſeveral points to be tried 
by a ſpecial jury in King's Bench ; which were 
accordingly tried on 7th May 1755. In this 
cauſe the ſuppoſed mother was obliged to give 
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2 circumſtantiate account of the particulars; 
and, before the deciſion, an advertiſement had 
been put in the news- papers, offering L. 200 
reward for a diſcovery of the particulars of 
the fraud. 


EC 


UNDER the /a/? general head, the purſuers 
propoſe to demonſtrate the improbability and 
incredibility of the account that has been 
given of this wonderful conception and deli- 
very, in all its circumſtances, antecedent, con- 
comitant, and ſubſequent ;— to diſcloſe and 
lay open the many groſs falſehoods and con- 
_ traditions in Sir John's declaration and oath, 
hisand Lady Jane's letters, and other writings; 
in the depoſitions and letters of Helen Hewit, 
the prime confident and accomplice in this 
impoſture, and in the oaths of Iſabel Walker 
the ſervant-maid, and others the moſt mate- 
rial witneſſes adduced for the defender —fal- 
fities and contradictions of that nature, which 
cannot be flurred. over under pretence of fai- 
lure of memory, but which, in ſeveral parti- 
culars, will appear to be the reſult of a crimi— 
nal concert, to ſupport by falſe evidence the 


crime formerly committed; taking it for 
granted, 
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granted, that the detection of wilful and di- 
rect falſehood in one or more capital articles, 
will ſtamp an indelible ſtigma upon the whole. 

AND more particularly, under this head, 
they propoſe to eſtabliſh the following pro- 
poſitions. 1/7, That appearances of preg- 
nancy are fallacious and uncertain, and that 
the appearances of pregnancy depoſed to by 
many of the defender's witnefles were falſe 
and aſſumed, as eſſentially neceſſary to the ac- 
compliſhment of the intended fictitious ac- 
couchement. 2dly, That the whole hiſtorical ac- 
count of Pier la Marr, the pretended accou- 
cheur, is in like manner falſe and fictitious ; 


for that no ſuch perſon, practiſing or profel- 


ſing midwifery, did exiſt at Paris in 1748; 
and conſequently that the whole other tacts 
raiſed upon that foundation are equaiiy tac, 
2dly, That the four letters from this pretend- 
ed Pier la Marr, produced and referred to in 
the ſervice for proof of the defender's legiti- 
macy, were all and each of them forged and 
fabricated by Sir John Stewart for that ſpe- 
cial purpoſe. 4thly, That there was no ſuch 
perſon exiſting in 1748, nor any ſuch houſe 
in the Fauxbourg St Germain at Paris, as 
anſwers to the deſcription of that Madame 


le Brun, in whoſe houſe Lady Jane is 
F pretended 


n 
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pretended to have been delivered. 5thly, That 
the houſes in Paris in which it appears Lady 
Jane and Sir John reſided at the critical pe- 
riod in july 1748, were thoſe of Godefroy 
and Michell; and that in neither of theſe 
houſes was there any accouchement, or appear- 
ance of pregnancy. 6thly, That during their 
reſidence in Michell's, Sir John, Lady Jane, 
and Mrs Hewit, went in a coach to the 
country, under pretence of bringing from 
thence a child ſaid to be at nurſing there; and 
did accordingly, upon their return to Mi- 
chells, bring back with them a child, to ap- 
pearance ſome weeks old, whom Lady Jane 
and Sir John did from thence forward ac- 
knowledge for their child, and who proves 
to be the defender in this cauſe. 7hly, But 
that this child was in truth and reality the 
child of one Mignon, a glaſs-grinder at Paris, 
procured and carried off from his parents by 
fraud and deceit. 8/1), That the other pre- 
tended twin was, in like manner, the real and 
true child of one Sanry, a batelcur by profeſs 
ſion, procured from his parents by the like 
fraudulent - and deceitful practices, during 
Lady Jane, Sir John, and Helen Hewit's ſe- 


cond excurſion to Paris from Rheims, in No- 
vember 


3 

yember 1749, recently before their return 
to Britain; and conſequently, that the tale 
that has been told, of this ſecond child's ha- 
ving been left at nurſe in the neighbour- 
hood of Paris, from july 1748, the date of 
the pretended delivery, to November 1749, 
under the care and inſpection of Pier la Marr, 
the pretended accoucheur, on account of the 
alledged infirm ſtate of health of this child, 
are ſo many groſs falſehoods and untruths, 
othly, That the attempts which have been 
made on the part of the defender, in this 
latter proof, to ſubſtitute a Louis Pierre De- 
lamarre, in place of the La Marr formerly 
mentioned as the real accoucheur, by whom 
Lady Jane ſhould have been delivered, ſervc 
only to increaſe the many palpable falſehoods 
in the defender's ſyſtem, and conſequently 
are ſo many corroborative proofs of the rea- 
lity of this impoſture. 10thly, And, in the 
laſt place, the purſuers will point out num- 
berleſs other falſchoods and contradictions 
in the whole train of this wicked contri- 
Vance. 

Ix this ſhort caſe the purſuers have not 
attempted to enter on the particulars of the 
proof, They underſtood, that all that 1s re- 
quired of them at preſent is, to lay before 

your 
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your Lordſhips the general points that are 
meant to be inſiſted on; leaving the diſcuſ- 
ſion of the facts, and the application of the 
general rules of law to the caſe in hand, to 
the pleadings at the bar, and the papers 
which may follow in conſequence there. 
of, 


ALEX, LOCKHART, 


Juxt 


JuXE 25. 1766. 
1 
DEF END ERS CASE. 


OUR Lordſhips having deſired the par- 
Y ties to give in ſhort caſes, ſtating the 
heads of the argument they are to ule in the 
pleading, the following is offered on behalf 
of the defender. 

Is general, he will maintain, that the onus 
probandi lies on the purſuers, and that he is 
entitled to the protection of law, in the poſ- 
ſeſſion of his ſtate, unleſs an :mpo/ſebility of his 
being the ſon of Lady Jane Douglas be de- 


monſtrated. 
Ix the nature of things, a direct proof of 


filiation can ſeldom be obtained; for which 
reaſon, in all countries, certain legal preſump- 


tions have been adopted, which, for the ſake 
ot good order, and the general quiet of ſo- 
cicty, 
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- ciety, are held as ſufficient proofs of one per. 
ſon's being the parent or child of another, —. 
A parte patris,it isan eſtabliſhed preſumption of 
law, that pater eſt quem nuptiæ demonſtrant. On 
the part either of father or mother, the fol. 
lowing preſumptions are treated of by law. 
yers. 

I. Tractatus, or the entertainment of pa. 
rents; Farinac. conſil. I. 1. conſil. 58, ; Maſc, de 
prob. V. 2. concl. 788. N. 8. concl. 790. N.. 
2. 5. et 38. et concl. 796.; Beroij. quæſt. go, 
N. 5. et 6. ; Menoch. de præſump. lib. 6. pre- 
ſumption, 53. N. 2 1. 22, 26.; Farinac. deciſ. 
crim. 1. 2. deciſ. 332. 

II. Nommatio parentum, or the aſſertion of 
the ſuppoſed parents. ; Maſc. ibid. concl. 791. 
Menoch. ibid. N. 34. &c. 

III. Common opinion, or fame; Maſc. ibid. 
concl. 792.; Menoch, ibid. N. 43. 

IV. Similitude of features; Maſc. concl. 7553 
Menoch. N. 45. 

V. Inſtitutio hæredis; Maſc. concl. 794. 

Vl. Sententia jam lata.; Maſc, concl. 795. 
Menoch. N. 48. 

IT is not even neceſſary, that the whole of 
theſe preſumptions ſhould concur, —Tke 


tractatus, or nominatio parentum, are, of them- 
ſelves, 
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ſelves, held ſufficient evidence of filiation, 
till the contrary be proved. 

WRARERE every legal preſumption concurs, 
and even direct proofs are already brought, 
and judgment given in favour of the party 
whoſe ſiliation is diſputed, it is plain, that, 
to defeat legal preſumptions, direct proofs, 
and ſentence already paſſed, muſt be a diffi- 
cult taſk. If partus ſuppeſitio be in ſuch a caſe 
alledged, there muſt be evidence of the crime, 
the moſt infallible and clear, otherways it 
will be of no avail. 

Tax defender will ſhow, by authorities 
from lawyers, particularly from Menochius, 
de præſump. I. 5. præſ. 24. that the purſuers 
are entirely miſtaken in their doctrine, taken 
from Zgidius Boſſius and Farinacius, that 
partus ſuppoſitio may be eſtabliſhed by preſump- 
tions, the fact being, that the preſumptions 
laid down by theſe two authors are mere 
conjectures, or circumſtances taken from a 
particular caſe, which they had in view, and 
which is no way ſimilar to the preſent. 

QuesT1oNS concerning the ſtate of men, 
have occurred oftaer in France than in any 
other country, and they are always deter- 
mined according to the poſſe/ſion which the 


party has had of his ſtate, — If a perſon has 
been 


5 

been treated, educated, and brought up for 
any number of years, as the child of certain 
parents, ſuch poſſeſſion fixes and eſtabliſhes 
him to be their child ; in ſo much, that the 
judges of that country will hardly, in any 
caſe, admit a proof to the contrary, more 
eſpecially, where he has the record of bay. 
tiſm alſo in his favour, which is reckoned by 
them a public title or document of filiation, 

Maxy inſtances have occurred, of perſons 
claiming a new ſtate, contrary to what they 
have poſſeſſed from their infancy, and con- 


trary to the extrait baptiſtaire, on pretence 
that their real ſtate has been ſuppreſled ; but 


it is now a fixed rule in their courts, that 

they do not ſo much as allow a proof in ſuch | 
caſe, however ſtrong the facts condeſcended 
on may be.—A remarkable inſtance of this 
kind happened within theſe twelve months 
in the parliament of Paris, in the caſe of one 
Mr Rougemont, the particulars of which 


ſhall be ſtated in the pleading. 
IN like manner, actions have often been 


brought in France for challenging the poſſeſ- 
ſion of a ſtate, on pretence of partus ſuppr/itio, 
but always unſucceſsfully, where the defen- 
dant has had poſſeſſion in his favour. Some 


remarkable inſtances will be appealed to. A- 
mong 
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mong others, the caſe of Harrouard, Fournal 
des audiences, 20th June 1713, Cauſes celebres, 
tom. 5.; the caſe of the Prefident de Viraſel, 
Cochin, tom. 1. p. 21.; the cafe of Mary Pi- 
chart, Journal des audiences, 4th September 
1658; and ſundry others in the Fournal des 


audiences, and in the Dictionnaire des arrets, 
voce filration, and voce tat. 


THe defender will alſo have occafion to 
ſhow, that the caſe of Kinfauns, and the caſe 
of Angleſey in Ireland, make in favour of his 
doctrine, and that the caſe of Kinnaird is 
moſt improperly introduced into the proof, 
having no reſemblance to the preſent, 

TuEsE obſervations being premiſe d, the 
defender will proceed to the cauſe.-—The 
proofs which appear in his favour are two- 
fold: 1. Direct; 2. Preſumptive. He might 
have reſted on the poſſeſſion which he had 
of his ſtate, It was not incumbent on him 
to bring further proots,—In fact, however, 
he has eſtabliſhed his filiation by every ſort 
of evidence which the nature of the thing 
could admit of; and the purſuers, not with- 
ſtanding the monztorre, the plaintes, and other 
unheard-of proceedings in France, have fail- 
ed in every article of that proof which i t was 
neceflary for them to have brought. 

8 U NDER 
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UxDxx the direct proof, he will eſtabliſh, 
1. Lady Jane's capacity of having children, 
2. Her actual pregnancy. 3. Her delivery, 


reconvaleſcence, and other facts connected 
with the birth. 


I. Tus capacity of having children, will be 
proved by authorities from books of midwife- 
ry and phyſic, compared with certain paſ- 
ſages in the evidence.— The books which he 
will appeal to are, Rod. a Caſtro, p. 46.; Hoffman. 
V. 5. p. 318.; Mauriceau, tom. 1. p. 49. La 
Matte, p. 55. 56.; Aſtruc on the diſeaſes of women, 
p- 39. and p. 17.; Po, de cognoſ. et curand. morbis, 
p. 379. ; Hildanus, cent. 2. ob). 61, Memoirs of the 
academy of ſciences, H. 1710, p. 16. 

Hex ability to have children is alſo put be- 
yond doubt by a miſcarriage which Lady 
Jane had at Rheims, near the end of Novem- 
ber 1748. 


II. Lapy JANE Dovcras had every real 
ſymptom and mark of pregnancy, for the u- 
ſual time preceeding her delivery in July 
1748. At Aix-la-Chappelle, where it com- 
menced, the appearances of being with child 
are diſtinctly proved by a great number of 
witneſſes, pointed out in the ſummary, 

| THE 
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TRE purſuers endeavour to ſhow, that theſe 
appearances were only obſerved from Febru- 
ary or March downward. But the contrary 
is proved by the declaration of Madame 
Tewis, {and the depoſitions of Iſobel Walker 
and others, who had occaſion to remark the 
pregnancy during the ſeveral ſtages of it, and 
who carry their obſervations as far back as, 
from the nature of the thing, there could be 
any ſymptoms. 

Tux circumſtance of her wearing a hoop, 
is noway contradictory, It appears that La- 
dy Jane was in uſe, at all times, to wear a 
hoop, whether pregnant or not. If ſhe had 
been feigning a pregnancy, ſhe would rather 
have been induſtrious to ſhow it; but her en- 
deavours to conceal it, in a place where her 
marriage was not known, were conſiſtent and 
proper. 

Ar Liege in May 1748, the pregnancy was 
obſerved by the largeneſs of her belly, the 
appearance of her breaſts, and the alteration 
of her features. 

Lap Jaxx and her family proceeded, by 
low journies to Rheims; they reſted four or 
five days at Liege, and about eight days at Se- 
dan, The circumſtance of Guynet the no- 

tary's 
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tary's not having obſerved in the ſtage-coach 
that Lady Jane was with child, is totally im- 
material, as he gave no ſort of attention to her 
ſhapes, and did not know whether ſhe was 
married or unmarried. And the fame thing 
is to he ſaid of the negative teſtimonies of o- 
thers, who do not recolle& having obſerved 
Lady Jane with child. | | 

AT Rheims the pregnancy is eſtabliſhed by 
the- Abbe Hibert, Mr Querangal, Madame 
Mayette, Lieutenant Mackenzie, and others; 
and it appears that Lady Jane employed Ma- 
dame Andrieux to cauſe make child-bed linen, 
It will be ſhown, that the depoſition of Miſs 
Sautry, the mantua-maker, is nothing to the 
purpoſe. And the defender will alſo make 
it appear, that Lady Jane had every appear- 
ance of being far advanced in her pregnancy, 
when ſhe left Rheims to go to Paris, and that 
the negative evidences of Madame Audry and 
Mademoiſelle Vautry can be of no avail. 

Tax defender will further plead, that ei- 

ther Lady Jane Douglas had every real ap- 
pearance of pregnancy, or ſundry perſons of 
good character are manifeſtly perjured, par- 
ticularly Mrs Hepburn of Keith and Mrs 
Gh. 


III. Tear 
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III. Taar Lady Jane Douglas was actually 
delivered at Paris of the defender and his 
twin-brother, on the isth day of July 1748, 
in a houſe in the Fauxbourg St Germain, 
poſſeſſed by one Madame le Brun, is proved 
by the direct teſtimony of one witneſs who was 

preſent at the birth, the letters wrote at the 
time, the uniform accounts given by the fa- 
ther and mother, the ſubſequent reconvale- 
{cence of Lady Jane, and various other cir- 
cumſtances. 

Tux defender will maintain, that the teſti- 
mony of Mrs Hewit is liable to no objection, 
either from the oath itſelf, or from proof 
of character, or any other reprobator appear- 
ing againſt her; and they will ſhow, from 
Mrs Napier's oath, that Sir John Stewart was 
guilty of no contradiction in omitting the 
name of Le Brun in one of the notes given to 
her in the year 1756. 

Tut purſuers have been at pains to prove, 
that Lady Jane had no indiſpoſition at 
Rheims, upon the journey to Paris, or in the 
houſe of Godefroy, where ſhe firſt reſided at Pa- 
. Tis, before going to Le Brun's. The defender 
will make it appear, that when ſhe came to 
the houſe of Michell, after after having been 
in Le Brun's, ſhe had the looks of a woman 

| recovering 
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recovering from child-bed ; and that, when 
in the village of Dammartin, after leaving Pa- 
ris, and even upon her return to Rheims, ſhe 
had the appearance of reconvaleſcing. 
I x will alſo be obſerved, that, from the 
beginning, it was given out and aſſerted, by 
Lady Jane, Sir John, and Mrs Hewit, that 
the youngeſt twin (whom they afterwards 
brought to Rheims in Noyember 1749) was 
left at nurſe in the nerghbourhood of Paris, 
upon account of his weakneſs, under the in. 
ſpection of the man-midwife. 

Tx1s proof of the delivery was ſaid to be 
defective in the following particulars: 1m, 
That no Madame le Brun could be found 
who kept an hotel in the 1748. 24s, The 
books of Godefroy and Michell, inconſiſt- 
ent with the ſuppoſition of a delivery in the 
houſe of Le Brun on the 1oth July. gt, 
Pierre la Marr, the accoucheur, not to be 


found. 4to, No diſcovery made of Sholto's 
nurſe, or the village where ſhe lived. The 


defender does not admit that he 1s obliged to 
account for every ſeeming contrariety or de- 
fect in the evidence; at the ſame time he ap- 
prehends any difficulty ariſing from the above 
negative circumſtances is ſufficiently remo- 
ved by the proof. And, 
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Ind, THE defender will make it very clears 
iy appear; that there might be, and were, wo- 
men of the name of Le Brun, anſwering to 
the deſcription given by Sir John Stewart and 
Mrs Hewit; living in the Fauxbourg St Ger- 
main of Paris in the year 1748, and who, from 
death or other accidents, cannot now with 
certainty be traced; though the Polſibility of 
Lady Jane's having been delivered in a houſe 
poſſeſſed by a woman of that name, is put be- 
yond doubt. 
2do, WIT regard to the books of Gode- 
froy and Michell, the purſuers have not yet 
taken up their ground. Sometimes they ſay 
that Lady Jane could not be at Le Brun's on 
the 10th July, becauſe the was at Michell's 
from the 8th downward; at other times, they 
ſay ſhe remained in Godefroy's to the 13th 
or 14th: And in their condeſcendence and 
table of contents,. they lay down this ænigma- 
tical poſition, That Lady Jane, Sir John, and 
“Helen Hewit, were at the houſe of Mon- 
« fteur Godefroy, and at the houſe of Monſieur 
« Michelle, at times and during periods incon- 
* ſiſtent with the poſlibility of Lady Jane's 
00 having been delivered at the houſe of a Ma- 
ame le Brun, upon the 10th July 1748, or 
* of her having remained in child- bed nine 
or ten days after ſuch delivery,” The fact 
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js, that the evidence endeavoured to be drawy 
from Michell and Godefroy's books is con. 
tradictory and inconſiſtent with itſelf; and the 
defender will ſhow, that, taking theſe books 
conjunctly or ſeverally, and including alſo 
the very exceptionable teſtimonies of Gode- 
froy and his wife, no proof whatever ariſes 
which can in the leaſt degree refute or weak- 
en the direct evidence of Lady Jane's delive- 
ry in an intermediate houſe on the. 1oth 
July. 

ztio, Tax exiſtence of a Pierre la Marr, a 
ſurgeon in Paris, who practiſed midwifery in 
the year 1748, is put beyond doubt; and from 
many circumſtances which will be ſtated in 
the pleading, he appears to have been the ac- 
coucheur of Lady Jane. The defender will 
ſhow that Sir John Stewart's declaration, 
which has been admitted as a circumſtance of 
evidence, does not invalidate the other proofs 
which bave been brought with regard to La 
Marr. 

4to, From a variety of concurring proofs, 
it ſeems to be put beyond doubt, that a wo- 
man, called Garnier, who lived at the Haut- 
borne, upon the road to Menilmontant, in the 
years 1748 and 1749, was the nurſe of Shol- 
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Tavs it appears, that Mr Douglas's birth 
is eſtabliſhed by direct proofs, which labour 
under no defect or ambiguity, other than 
what is neceſſarily occaſioned by deaths and 
lapſe of time, and theſe direct proofs are cor- 
roborated by every preſumption eſtabliſhed 
by lawyers in matters of filiation. 

1-0, He produces his act of baptiſm, as 
the ſon of Sir John Stewart and Lady Jane 
Douglas, which, by the law of France, the 
place of his nativity, is a known proof of 
filiation. 2do, A ſtronger proof of tractatus 
never in any caſe appeared. The private let- 
ters which paſſed between Sir John and Lady 
Jane, and the bond of proviſion by Sir John 
will be appealed to on this head, beſides the 
teſtimony of many witneſſes, 311, The nomi- 
natio parentum appears alſo in a ſtrong manner 
from the dying proteſtations of both parents, 
4to, The general opinion, or habite and re- 
pute, of all who had beſt acceſs to know any 
thing of Sir John or Lady Jane, or of their 
tranſactions, is alſo clear from the proof. 
—The defender will ſhow, that the reports 
which were raiſed in Scotland by deſigning 
people, are noway contradictory to the general 
habite and repute.— 50, His birth never was 
challenged by the relations, either on father 
Ot or 


„ 
or mother's ſide, who had a legal intereſt t 
call it in queſtion.— The Duke of Douglas 
acquieſced in it, by leaving him his eſtate, and 
naming tutors to him; and the heirs of en- 
tail in the eſtate of Grandtully do ſtill ac. 
quieſce in it —6t0, He has the verdict of 
a reſpectable jury in his favour. 7mo, He has 
an eſtabliſhed poſeſſio ſtatus reſulting from the 
above circumſtances, —8vo, The reſemblance 
of features is in this caſe very remarkable, 
9no, The purſuers have never been able to 
aſſign any ſufficient reaſon why Lady Jane 
Douglas and Sir John Stewart ſhould have 
been guilty of ſo notorious an impoſition up- 


on the world. Laſtly, the characters of Sir 
John and Lady Janc render it incredible, that 


they would have been guilty of ſo enormous 
a fraud; and the characters of Mrs Hewit, I. 
ſobel Walker, Mrs Hepburn of Keith, Abbe 
Hibert, Monſieur Menager, Mrs Greig, and 
others, render it improbable, that they would 
have been guilty of the perjury, which they 
muſt neceſſarily have committed, if the birth 

was not real. | 
Tux defender proceeds next to the proof at- 
tempted by the purſuers, which in part has al- 
ready been obviated. What remains is of two 
kinds : I, They endeavour to prove, by died 
| evidence, 


1 | 
evidence, that the defender 1s the ſon of one 
Mignon, and that his twin-brother, now de- 
ceaſed, was the ſon of Sanry. II. They endea- 
vour, by indirect and conjectural circumſtan- 
ces, to create an opinion, that Lady Jane Dou- 
glas was not pregnant or delivered. 

Tux two pretended enlevements are an inſult 
upon juſtice, —The proof of them depends 
chiefly on the parole-evidence of a parcel of 
beggars, influenced and inſtructed by that in- 
jurious publication called the monztorre, and 
ſome of whom have been detected in wilful 
perjury. At the ſame time, the defender will 
ſhow, 1%, With regard to the Mignon ſto- 
Ty, that it is not, even by this exceptionable 
proof, brought home in any ſhape, either in 
the deſcription of perſons or any other cir- 
cumſtance. 24s, With regard to the Sanry 
ſtory, that it fails in every particular; and in 
ſhort, that the application of both enlevements 
to Sir John Stewart and Lady Jane Douglas 
is equally injurious. 

In the next place, with regard to the indi- 
rect or conjectural circumſtances, one general 
obſervation applies to the whole, viz. That 
none of them are, in the leaſt degree, in- 
conſiſtent with the actual proof of the birth. 
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Oxx of the capital circumſtances laid hold 
of by the purſuers under this head is, the 


ſuppoſed forgery of La Marr's letters. It | 


will appear, Im, That there is no evidence 
of any forgery in the caſe. 24s, That they 
never were uſed. And, 3tv, That they made 
no part of the evidence on which the ſer— 
vice proceeded. 

THe purſuers alſo take hold of certain par- 
ticulars in the behaviour of Sir John and 
Lady Jane when abroad, which are faid to 
have been attended with myſtery. All of 
theſe admit of a ſatisfactory anſwer; but moſt 
of them are ſo immaterial, that it would be 
improper to mention them. The circum- 
ſtance of writing ſome letters on the roth 
July, without mentioning the birth, is ex- 
plained, by looking into the almanack-royal, 
which ſhows, That theſe letters muſt have 
been diſpatched before eight o'clock of the 


morning of the roth July; and the circum- 
ſtance of Sir John's dating ſome of his let- 
ters go Lord Crawfurd from Rheims, when 
he = at Paris, is alſo of little conſequence; 
for this reaſon, that there could be no gene- 
ral plan of concealing the journey to Paris, 
or that the birth happened there. It is in 
proof, that the delivery at Paris, was not on- 
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y k10wn to all their acquaintances at Rheims, 
bat to Mrs Hepburn, who was at Liege, 
Lady Wigton, who was at Spaw, and to 
many others at different places; ſo that, if 
any concealment was intended from Lord 
Crawfurd, or any other particular perſon, 
this muſt have been owing to ſome reaſon or 
motive unconnected with the birth. 

Urox the whole, the defender and his 
curators are adviſed, that the proofs brought 
on the part of the purſuers, will appear to 
your Lordſhips to be irrelevant and incon- 
cluſive, and that you can have no doubt of 
maintaining him in poſſeſſion of his ſtate, a- 
gainſt the raſh and unprecedented attempt 
which has been made to deprive him of it. 


ALEX. MURRAY. 
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